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Zurich-American Insurance Group (“Zurich™) appeals the district court’s
orders awarding attorney’ s fees and expenses to M osten Management, Inc.
(“Mosten”) pursuant to Brandt v. Superior Court, 693 P.2d 796, 798 (Cal. 1985)
and White v. Western TitleIns., 710 P.2d 309 (Cal. 1985). Zurich also argues that
the district court erred when it failed to apportion attorney’s fees. On cross-
appeal, Mosten argues that the district court erred by refusing to award Brandt
fees for defending the underlying judgment on appeal. We have jurisdiction under
28 U.S.C. § 1291, and we afirmin part and reversein part.

We review for abuse of discretion the district court’s avard of Brandt fees,
see Hemmingsv. Tidyman’s, Inc., 285 F.3d 1174, 1200 (9th Cir. 2002), and we
affirm the award of fees and expenses related to the pre-trial, trial and post-trial
motionswork. We review for abuse of discretion the district court’ s decision
whether to apportion fees, see Marsu B.V. v. Walt Disney Co., 185 F.3d 932, 939
(9th Cir. 1999). Wereview de novo the denial of fees for the attorney’s work on
appeal, and we reverse the district court’s denial of appellate fees.

l.

The implied covenant of good faith and fair dealing prohibits a party from

injuring the other party’ s right to receive benefits under the contract. PPG Indus.,

Inc. v. Transamerica Ins. Co., 975 P.2d 652, 655 (Cal. 1999). When, asin this



case, an insurer refuses “to settle aclaim against itsinsured within policy limits
when[] thereis a substantial likelihood of arecovery in excess of those limits,”
Johansen v. Cal. State Auto. Ass' n Inter-Ins. Bureau, 538 P.2d 744, 747 (Cal.
1975), the insurer has breached the implied covenant of good faith and fair
dealing. Aninsurer’s breach of this covenant for its unreasonable refusal to settle
sounds in both tort and contract. Id. at 750. Asthe district court noted in its April
10, 1996 order,

[t]he essence of the breach of the implied covenant in the instant case

is conduct by the insurer which prevents theinsured from obtaning

its contract benefits, and the essence of the remedy sought is recovery

of these contract benefits. . . Mosten’s clam in this action is that the

court should not permit Zurich to defeat the contract by its breach of

the implied covenant of good faith and fair dealing, and is thus

primarily a contract claim.

When an insured has demonstrated a breach of the implied covenant of good
faith and fair dealing, the insurer is responsible for fees related to “retain[ing] an
attorney to obtain the benefits due under a policy,” because such fees “are an
economic loss — damages — proximately caused by the tort.” Brandt, 693 P.2d

at 798. Because Mosten’s claim for breach of the implied covenant of good faith

and fair dealing was essentially acontract claim to recover its policy benefits,



Mosten is entitled to the fees incurred for its attorneys’ pre-trial, trid, and post-
trial work.

Although Brandt fees are not available solely on a claim for the tortious
breach of the implied covenant of good faith and fair dealing, see Burnaby v.
Sandard FireIns. Co., 47 Cd. Rptr. 2d 326, 329 (Ct. App. 1995), Mogen’'s claim
for breach of the implied covenant is inextricably intertwined with its claim to
obtain the contract benefits due under the policy.! Thus, the fees awarded for pre-
trial, trial, and post-trial work on the claim do “not exceed the amount attributable
to the attorney’ s efforts to obtain the rejected payment due on the insurance
contract,” and are therefore recoverable. Brandt, 693 P.2d at 800.

Il.

We aso affirm the district court’ s ruling not to apportion the attorney’ s fees
award between recoverabl e litigation fees incurred to obtain policy benefits and
feesrelated to the bad faith claim that are not recoverable under Brandt. Courts

are not required to apportion atorney’ s fees when those fees are “incurred for

' We therefore respectfully disagree with the dissent’ s characterization of
Mosten's claim as suing only “for breach of that covenant, and not for the benefits
that covenant protects.” Rather, asin Brandt, the “insurance company’s refusal to
pay benefits hasrequired the insured to seek the services of an attorney to obtain
those benefits, and the insurer, because its conduct was tortious, should pay the
insured' s legal fees.” Brandt, 693 P.2d at 799 (internal citation omitted).

4



representation on an issue common to both a cause of action in which fees are
proper and one in which they are not allowed.” Reynolds Metal Co. v. Alperson,
599 P.2d 83, 86 (Cal. 1979). Here, the same issue generated M osten’ s tortious bad
faith claims and its contract damages claims — the denial of Mosten’sinsurance
policy benefits. Because Mosten recovered only its policy benefits under the
contract, efforts which are compensable under Brandt, and the district court
determined that the fees were incurred to obtain policy benefits and not for extra-
contractual damages, thedistrict court did not abuse its discretion in declining to
apportion fees. See Pacific-Southern Mortgage Trust Co. v. Ins. Co. of N. Am.,
212 Cal. Rptr. 754, 762 (Ct. App. 1985) (affirming a Brandt attorney’ s fee award
because “the record does not show the attorney’ s fees were awarded for any other
purpose” than to reimburse the plaintiff for “effortsto obtain the payments
withheld in bad faith”).

Thus, in Appeal No. 00-15406, we affirm the district court’s award of
Brandt fees to Mosten.

[1.

Finally, we reverse the district court’s order denying Mosten’'s claim for

attorney’ s feesincurred defending Zurich’sfirst appeal challenging the district

court’ s ruling on summary judgment. See Mosten Mgmt. Co., Inc. v. Zurich-



American Ins. Group, 152 F.3d 927 (9th Cir. 1998) (table) (Mosten1). The
California Supreme Court has not addressed whether Brandt fees are recoverable
on appeal, and there appearsto be a conflict in the California appel late case law.
Therefore, we must “predict how the highest court would decide the issue using
intermediate appellate court decisions. . . as guidance.” NLRB v. Calkins, 187
F.3d 1080, 1089 (9th Cir. 1999) (quoting Arizona Elec. Power Coop., Inc. v.
Berkeley, 59 F.3d 988, 991 (9th Cir. 1995); see also Andrade v. City of Phoenix,
692 F.2d 557, 559 (9th Cir. 1982) (“In the absence of a pronouncement by the
highest court of a state, the federal courts must follow the decisions of the
intermediate appellate courts of the state unless there is convincing evidence that
the highest court of the state would decide differently.”) (internal quotation marks
omitted).

We are persuaded that if the California Supreme Court were to address the
Issue, it would adopt the approach followed by the State Courts of Appeal in
Downey Sav. & Loan Ass'nv. Ohio Cas. Ins. Co., 234 Cal. Rptr. 835, 852 (Ct.
App. 1987) and Track Mortgage Group, Inc. v. Crusader Ins. Co., 120 Cal. Rptr.
2d 228, 238 (Ct. App. 2002). In Downey Savings and Track Mortgage, the court
recognized that Brandt fees can be awarded on appeal and in both cases remanded

to thetria court to determine the amount of feesto be awarded. Downey Sav., 234



Cal. Rptr. at 852; Track Mortgage, 120 Cal. Rptr. 2d at 238. Although there are at
least two cases from the State Courts of Appeal denying Brandt fees on appeal, see
Burnaby v. Sandard Fire Ins. Co., 47 Cal. Rptr. 2d 326 (Ct. App. 1996) and
Shade Foods, Inc. v. Innovative Prods. & Sales & Mktg., Inc., 93 Cd. Rptr. 2d
364, 407 n. 17 (Ct. App. 2000), we are persuaded that under the circumstances of
the present case, the logica extension of the State Supreme Court’s holding in
Brandt includes the recovery of fees on appeal. Under Brandt, fees that are
necessary to obtain benefits due under a policy are recoverable; Mosten could not
obtain its benefits until Zurich had exhausted its right to appeal the merits
judgment in Mosten |. See Brandt, 693 P.2d at 800.

Zurich’'s “tortious conduct reasonably compel[led] [Mosten] to retain an
attorney to obtain the benefits due under [its] policy[.]” Id. at 798. Mosten
required attorney representation through the appeal because Mosten could only
obtain its benefits after successfully defending the judgment on apped. Because
the attorney’s appellate work was directed towards obtaining only the benefits due
under the palicy, an award of appellate fees is consistent with Brandt's
requirement that “[t]he fees recoverable . . . may not exceed the amount
attributable to the attorney’ s efforts to obtan the rejected payment due on the

insurance contract.” 1d. at 800. In Appeal No. 00-15510, we therefore reverse the



district court’s denial of fees on appeal and remand for further proceedings
consistent with this dispostion.
Appeal No. 00-15406 AFFIRMED

Appeal No. 00-15510 REVERSED and REMANDED



